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PREFACE

The choice of the present topic has originated
from an interest in Islamic law cultivated during my
stay at the Islamic Research Institute, Karachi,
Pakistan. The idez of this present study materialized
as a result of discussions with Professor Charles

J. Adams.

This paper attempts to study the trends in
the interpretation of Islamic law in the Deoband
School, India, based on an analysis of the attitude of
the muftis of Deoband to certain new inventions and

social practices.

The problems selected for this study are those
which had not been dealt with as such in previous figh -
literature. Thus, they provide the proper spectrum for
studying the process of reasoning of the muftis.
Secondly, these problems also have often been associat-
ed with the concept of "innovation" (bid‘ah). I
chose the Deoband School for this particular study
not only because Darul ‘UlUm Deoband ranked next to
Al-Azhar of Cairo in influence in India in particular

and in the Muslim world in general, but also because
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the Darul ‘Ullm Deoband has a considerable number of

followers in both India and Pakistan.

The paper is divided into an introduction and
two chapters. The introduction traces the historical
background of the fatawa literature of Deoband and
attempts to clarify understanding of the basic terms
of this study. The first chapter summarizes the
arguments of the relevant fatawd. The second chapter
analyses these arguments with reference to the main

question of the paper.

The main sources of Tthis paper are the
published collections of fatawd issued by the muftis

of Deoband: Fatawd Rashidiyah, Imdadul Fatawa and

Fatawd Darul ‘Ulum Deoband. Secondary sources have

been used only where an explanation was needed.
Apart from a few booklets on the history of
Darul ‘Ulum Deoband (e.g., Mahblb RizvI, TarIkh-e-

Deoband) and Faruql's Deoband and the Demand for

Pakistan, very little work has been done on the Deoband
School. Even these few existing works hsasve been con-
cerned largely with the structure, history and politi-
cal role of the School. This paper studies Deoband's

method of interpretation of Islamic law which, in my
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knowledge, remains unexplored heretofore.

The system of transliteration followed in
this paper is the same as that adopted by the Insti-
tute of Islamic Studies, McGill University. .:A table
showing this system is attached. The dates mentioned
in this paper are according to the Christian Calender

unless otherwise indicated.

To conclude this preface, I should like to
express my gratitude to those Professors and fellow
students who helped me to clarify my thinking. I am
particularly indebted to Professor Charles J. Adams
for his constant guidance and encouragement. In the
actual writing of this paper I am grateful to Professor
Niyazi Berkes for his invaluable suggestions and criti-
cisms. I am also thankful to Dr. H. Landolt and Dr. M;A.

R. Barker for their help on certain fechnical pointse.

« I must also express my thanks to Mr. S. Brown,
Miss D. Wharton and Mr. A. Rabb who went through the
- final draft. I am particularly thankful to Miss Karen
L. Koning who was patient enough to read my first drafg

and give many valuable suggestions.

Montreal, March, 1969 Muhemmad Khalid Mas‘Gd
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INTRODUCTION

This paper studies the "Trends in the Interpre-
tation of Islamic Law as reflected in the Fatawé
Literature of Deoband" with particular reference to
the problems which were new in the sense that they had
not been dealt with as such previously in figh litera-
ture. Before we proceed to the study of this literature,
the paper needs some introductory remarks on the
historical background of the Fatawd literature of

Deoband and the nature of its authority among Muslims.

Authority of the Fatawa Literature of Deoband

The fatwéd is an authoritative opinion given by
a muftI (a specialist on shari'ah, or Islamic law). It
derives its authority from the recognition of the
practical importance of shari‘ah among Muslims. Unlike
a secular legal system, the sﬁéri‘ah, for a pious
Muslim, in the words of Professor J. Schacht, "éomes
into play not only when he has to go to the éoﬁrts; it

tells him what his religious duties are, what makes him



ritually clean or unclean, what he may eat or drink,
how to dress and how to treat his family and generally
what he may with good conscience regard as lawful acts
and possessions."l Such a concept of law on the one
hand extends its application and authority beyond the
courts, at least among the sharI‘ah — minded Muslims.
On the other hand, it comnstantly requires a specialist's

guidance on such problems.

This guidance was provided by the muftis. "The
function of the mufti was essentially private; his
authority was based on his reputation as a scholar;
his opinion had no official sanction.“2 Those who
were interested in knowing the point of view of
shari®ah on certain issues could approach any scholar
in whom they had confidence. In short, we may say that
the basis of the authority of such fatawa has been the
interest of a pious Muslim in acting according to

shari‘ah and his confidence in a particular scholar.

Historically this conclusion may be verified
in two ways; first by enquiring on what issues and how
often the Muslims consulted the Qgiﬁis; and second by
investigating the part played by shari‘ah in the
administration of Jjustice in various Muslim governments.

The first method is almost impossible because we



apparently do not have such documents; the famous
fataw&d collections which have come down to us are not,
most of the time, the actual fatawd given by a muftl
on a certain issue but rather these are, generally ,
collections of reliable opinions according to which

the fatwd should be given.

We find, however, that the Muslim governments,
either because of the ruler's personal or political
interest in shari‘ah or to mitigate the ignorance of

agis (Jjudges), now and then appointed the muftis as
government officials attached to the court. "But their
appointment by the government does not add to the
intrinsic value of their opinions; they have no monopoly
of giving fatwas, and the préctice of consulting
private scholars of high reputation has never ceased."5
It indicates, however, the significance of §pari‘ah

in the Judicial systems of such governments.

Historical Background of the Deoband

FTatawa Literature

The significance of shari‘ah in the judicial
systems varied according to the importance given by the
ruler to the application of shari‘ah; though it might

not affect the public interest in shari‘ah and the



confidence in scholars of repute.

Mughal Period

In India the official title for the mufti had
been invariably gadr. In the pre-Mughal period, the
$adr enjoyed immense prestige; he was responsible for
selecting gadis and he had an important place in the
judicial system.4 Akbar introduced changes in this
system. According to his decree, in the matter of a
grant of land the gadr had to consult the diwan. The
decree reduced the gadr's powers further by giving the

control of the judiciary to the gadiul qudét.5

Some scholars have attempted to discern a
difference in the Jurisdiction of different Courts and
also at times, they have gone so far as to conclude
that in Mughal India there existed two systems of laws;

the "secular law" and the“religious law.”6

Although
we notice a difference in the Jjurisdiction of different
courts in the Mughal judicial system, and we even

find two different designations: mabkama—e-‘adalat

(court of Jjustice) and mabkama-e-shari‘at (court of

§Q§£i:§g),7 since the muftis are also mentioned as

attached to mahkama-e-‘adalat, until further research,

we presently cannot definitely say anything about the



separation of shari‘ah from, or the application of
sharI‘ah to, the court of justice. An attempt "to apply

the whole of Islamic law in practice"8

is_ sometimes,
attributed to Awrang Zeb ‘Alamgir (1658-1707) probably

because of the compilation of the Fatawad al-‘ZlamgIriysh

at his order. It is, however, difficult to prove that

the ‘Elamgiriyah was applied wholly in the courts. Yet

this attempt leads us to conclude that the notion of
the application of shari‘ah in courts, even though not
wholly, did exist. The gadl often consulted the mufti

9
when he was in doubt.”

British Period
The British settlers in Calcutta, were ruled
according to the laws of England since 1690.10 In
1726 this Jjurisdiction was extended to the native

a. 1t 1o 1765 the

Indians of this city, if they wishe
Mughal Emperor bestowed upon the East India Company

the diwanl (the authority of the collection of revenue
and civil jurisdiction) in Bengal while the administra-
tion of criminal Justice remained in the hands of
Nawab Nagzim of Bengal appointed by the Mughals. The
farman. insisted on deciding cases "agreeably to the

12

rules of Mahomet and the laws of the Empire”. The



East India Company was also interested in keeping things
as they were. They agreed to administer Muhammadan Law
except where the practice of the Muhammadans themselves
had been to leave disputes between Hindus to be
determined according to their Shastras. The only excep-
tion to this application was Calcutta where English

law was applied. The regulating act of 1772 was the
first attempt to remove this disparity. It ruled that
"in all suits regarding inheritance, succession,
marriage and caste and other religious usages on
institutions, the laws of the Koran with respect to
Mahammedans, and those of the Shasters with respect to

Gentoos [Hindus], shall be invariably adhered to."15

This regulation was the first attempt in modern
times to define the application of shari‘ah (though it
still included usage, ‘urf ) and limiting it to a
certain area which was later called "personal law". On
the side of criminal law, however, no step was taken
until 1790 when this Jjurisdiction was withdrawn from the
I\Tézim.lur The muftis and gadis were however still
allowed to sit on such tribunals and shari‘ah still
played a role in cases relating to Muslims. Finally
the Code of Criminal Procedure in 1862 entirely repealed

the former system. In 1872 the Indian Evidence Act
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furthered the process of replacement.

Now, since the gadis had been replaced by
British judges snd although the shari‘ah was applied
in certain areas ("personal law"), there were no
separate courts for it, and some measures had to be
adopted to remove the ignorance of the British Jjudges
of the sharI‘ah. "While immediate relief to perplexed
Buropean Jjudges was afforded by attaching learned
Mawlawis and Pandits to every Courts [gic], civil and
criminal ... the policy was announced of compiling as
soon as possible English Codes of Muhammaden and
"Gentoo" Law, based on the Arabic and Sanskrit authori-

ties”.l6

The first attempt to translate the Hidayah was
completed by 1791. This work continued, and by the end
of the 19%th century most of the important works were
translated. Through these attempts of codifications
combined with frequent legislating acts there emerged
a new legal system of the application of shari‘ah, the
"Anglo Muhammadan Law". Gradually it was introduced
into the law schools in India and consequently the
usual legal training was considered enough to replace

the muftis in the courts.



The consequences of the British system of
"Anglo Muhammadan Law" were the definition and limita-
tion of the application of shari‘ah, the disappearance
of the muftis from the courts, and the end of the tradi-
tional religious education as a source of supplying
experts on Islamic law. It salso made the necessity of
the muftis emphatically felt for private consultation
on the points of shari‘ah, and thus the madrasahs
(schools of religious learning) became the only

centres of such guidance.

It was probably this need that made a great
many people turn to the centres of religious education
such as Farangl Mahal of Lucknow and Darul ‘ulum of
Deoband for religioué guidance. A large number of
questions began to be hurled at the scholars of these
schools. Out of such institutions, for the purpose of

present study, we have chosen Darul ‘UlUm Deoband.

Darul ‘UlUm Deoband

Darul-‘ulim Deoband started in Deoband
(Saharanplir: India) soon after 1857 as an ‘Arabl
Maktab. Itmis claimed to be a continuation of Madrasah
Rahimiyag.tof Shah WalIullzah's father Shah ‘Abdur

RahIm) in Delhi. In 1867 the maktab was raised to the



status of Darul-‘ullm. The Deoband school, as Faglur
Rahman observes, represents the "moderate orthodox

18 This school in many respects broke away

reformism".
from the Indian tradition of Islam (which was a
combination of local practices, some borrowed notions
from Hinduism, and mystic practices) later represented
by the Brélvi school. Deoband sdopted the Urdu langusge
as the medium of'instruction.19 A reform was also intro-
duced in the prevalent curriculum called Dars-e-

20 The number of years of instruction was

Nigami.
reduced.zl New subjects such as history and medicine

were offered,

The Deoband also waged war against certain
social customs which, having acquired religious sanction,
were heavily taxing the poor majority of Muslims. These
customs were, e.g. fétiga (a ceremony to be held on
funerals), tija (a feast on the third day of the
funeral), chehlum (the fortieth day of the funeral),
niyaz (a feast given in the name of saints etc) and
milad (celebration of the Prophet's birthday). Likewise,
the customs such as jahez (dowery), mehr (dower) and
khatna (circumcision) had acquired a prestige value and
hence had become extremely expensive. Deoband fought against

these customs by declaring them bid‘ah, innovation.22
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The method adopted in this campaign against
bid‘3at was to issue fatawd on the relevant problems
explaining how these practices, from the point of view
of shari‘ah, were to be regarded bid‘at. Deoband's
concept of figh, which we will explain in the following

paragraph, thus played an important role in this regard.

Deoband's School of Figh

The Deoband maintained that an answer to each
and every problem could and should be found in shari‘ah.
This function was performed by the institution of
ifta’ by interpreting figh sources vis & vis the
questions asked of the muftis. A large number of
these questions were related to daily life. Many of
them were new problems faced by the Muslim community

in India.

Unfortunately the fatawd literature is not
compiled chronologically. We cannot say how many and
what kind of questions were asked each year. But we do
know, as one of the historians of Deoband has noted,

that 147,851 fatawa were issued during 1911—1951.25
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Deoband Fatawa Literature

The need to establish a separate Darul-Ifta’,

a department to issue fatwas, was strongly felt within

24 In

a decade or so of the establishment of Deoband.
the beginning, the responsibility for answering these
questions or the office of mufti was entrusted to
RashId Ahmed Gangohl (1828-1905). Later Ya‘qﬁb ‘ALY

(18%4-1886) joined him. Darul-Ifta’ was established in

189%. The responsibility of this department was shared
by GangohI and Ya‘qub ‘AlI. The procedure of the
department was not yet systematised. No arrangement
was made to preserve the copies of these fatawa or to
register them. The fatawd of this period now existing

under the title of Fatawd Rashidiyah were compiled

later from Gangohi's available fatwas and from his
letters collected from his addressees.g5 This collection
was made in 1905. The first register to record the
fatawad available in the library of Deoband dates from

1911.

The second part of this literature is Imdadul
Fatawd which is mostly the work of Ashraf ‘41T
Thanavi (1863-194%), a pupil of Ya‘qub ‘AlI. After the

establishment of Darul-Ifta’ more than eight muftis

headed the department, but the third and fourth part of
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this literature is mostly the work of two muftis:

MuftI ‘AzIzur Rahman and Mufti Muhammad Shafi‘.

Thus the Fatawd literature of Deoband consists

of the following:

1. Rash3d Aghmad Gangohi, Fatawd Rashidliyah [in one

volume] ,
2. Ya‘qub ‘Al and Ashraf ‘AlT Thanavi, Imdadul
Fatawa [in four volumes],

3. ‘AzIzur Rapman, ‘AzIzul Fatawd [in eight volumes],

4, HMuphammad ShafI‘, Imdzdul Muftin [in eight

volumes].

As mentioned already the arrangement of this
fatawad literature is neither chronological, nor does
it follow the order of the questions as they came. The
arrangement is subjectwise in accordance with the figh
books. It shows, however, that questions were asked

relating to almost all branches of Islamic law.

1T

Problems to be Studied

It is rather impossible to survey the entire
content of this literature within the scope and study

of this paper which is specifically concerned with
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studying trends in the interpretation of Islamic law.
This can best be done by leaving out the questions and
answers which have been dezalt wiﬁh by the fugaha
before the muftis of Deoband. A plausable limitation
would be to select certain issues which were new and
unprecedented so that we can see how Islamic law is
interpreted in such cases. This is why only the

following issues have been selected:

1. The question of learning the English langusage.

2. Questions relating to inventions like the
photograph, the phonograph, the telegraph, the
loud speaker and the tooth brush.

5. Questions relating to the banknote, banking
and the money order.

4. Questions relating to dress, sports and the

cinema,

Another significance of this selection is that
these questions are also related to some inventions and
certain new practices in daily life. This aspect, as

26

some scholars have pointed out, may be studied in

relation to the concept of bid‘ah or innovation.

To sum up, there are two aspects of the present

study; first to study these fataw&d in relation to

bid‘ah and second to study them in relation to taglid
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and ijtihad. In other words, this paper proposes to

find an answer to the following questions:

What was the attitude of the muftis of Deoband
towards the above mentioned problems?
a) Did they reject these inventions and new
practices as bid‘ah?
b) Did they give other reasons for rejecting /

accepting them?

In the latter case: (1) Were these reasons
derived from earlier figh literature, especially‘from
Hanafi figh? Or, (2) did they seek new bases to

answer these questions?

IIT

Basic Terms

Before we go further, we shall try to formulate

an understanding of the concepts bid‘ah, taglid, and
?

ijtihéd which are the main terms in our study.

Bid‘ah
The concept of bid‘'ah was dealt with substan-

tially by Ignaz Goldziher.2’/ He observed that bid‘ah

or muhdath, condemned as the opposite of sunnah, is a
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continuation of the ancient Arab value system of
rejecting what is not sunnag? He also concluded that
ShEfi‘T [d. 8207 was the first jurist to formulate a
definition and distinction between good and bad bid‘ah?9
B. Lewis viewed the concept of bid‘ah as related to

the terms used for "heresy" in Islam.ao Robson
concluded that the bid‘ah is to be distinguished from
"heresy".2t Mupammad TaldbIZ® and SubbI TabIbo?
edited two important manuscripts on bid‘ah belonging

to the twelfth and fourteenth centuries respectively.

We are not in a position to give a complete
account of the concept of bid‘ah in historical
perspective?4 Talbi's account of the concept of
bid‘ah on this point is in more detail and is more
substantive. He has made some significant conclusions.
He observes that the doctrine of bid‘ah was conceived
of at a very early stagé in Islam. "It was actually
the psycho-social manifestation of early Arab
conservatism.”55 He also observes that bid‘ah is not
always an "innovation'". Sometimes an ancient practice
reappears and is called bid‘ah. According to him,
therefore, "La bid‘a , en somme, est un constat de

déviation de la Voie (Sunna), celle des Anciens en

principe, sous l'effet d'idées et de modes pergues
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. X 36
comme nouvelles ou extra—lslamlques".j

In Islamic literature the problem of bid‘ah
came to be dealt with in the second century of Islam?7
Among the later books on bid‘ah, ShatibI's (d. 1388)

Al-I°tigam is a well-systematised and well-argued

book. It elaborates the points contested by early
writers on bid‘ah. He says that "the notion of bid‘ah
derives its sanction from the prophetic saying that
"the worst of thiungs are the muhdathat (new things)
38

and every innovation (bid‘ah) is a deviation".

The understanding of the concept of bid‘ah
varied among scholars. In the earlier period the term
is very general and vague. There are two important
factors to be considered in this regard. First, most
of the scholars who dealt with this concept were not

jurists; they are mubaddithun (traditionists) or

mutakallimun (theologians). Secondly, the practices

considered as bid‘ah were related mainly to beliefs
and ‘ibadat. For example Ibn Waddah in 799 deals with
tasbih (rosary), fasting on Nawruz and Mihrigan,

story telling, celebration of Laylat al-Qadr (fifteenth

night of the month of Sha‘ban) as bid‘ah.’” We find
the same kind of practices counted as bid‘ah by others.
Ahmad Sirhindl (c. 156%-1624) in India condemned sone

of the gufl practices on this basis. O
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Al-HagkafI (d. 1677) a Hanafl scholar defined
pid‘ah as follows: "A belief at variance with what is
well-acknowledged from the Prophet, not contradictory

but doubtful" [would be called bid‘ah].ql

It is, however, difficult to‘find any‘evidence
that bid‘ah acquired a legal value (like makruh and
Raram) before the sixteenth century. Wahhabism re-
emphasised the idea of bid‘ah. The Wahhabis claimed
to go back to the early sunnah of the Prophet in con-
tradistinction to legal schools; With the Wahhabis
bid‘ah acquired a legal value. The Deoband scﬁool,
founded in the wake of the Indian reformist tradition
which, it is claimed, was influenced by the same
source as was Wahhabism, also made a contribution to
this reform of bid‘ah. Special chapters entitled

Kitabul Bid‘3at in the fatawa literature show that

this concept played an important role in the inter-
pretation of Islamic law. But the Deobandi concept
of bid‘ah is very specific and limited. Gangohi
referred to the definition of bid‘ah given by Shah

Muhammad Ishaq (d. 1845-6) via Arba‘in as follows:

"Any practice which is not reported from the salaf

(ancestors) as ‘ipadat (a religious duty), if

42

performed as ‘ibadat is bid‘at". It was on this
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basis that Gangohl did not agree to the classification
of good and bad bid‘ah. He said, "There is no bid‘at
as a good bid‘at. The one which is called good is

43

actually the Zunnat".

Thanavi agreed with Gangohl saying that a
"regl bid‘at would always be bad . The good bid‘at is
bid‘at only in form. In reality it is Sunnat because

it is a part of some general principle [of relig;:i_on]".q'[1L

hccording to him the definition of bid‘ah is
as follows:
If any matter, which is not a part of religion
(dIn) in particular .or in general, because of
some similarities, is accepted as a part of din
by way of acknowledgement or in practice, it is
pid‘at.45
We can now sum up our discussion of bid‘ah
on the basis of the following questions:
a) What is bid‘ah?: Is every new thing bid‘ah or
only new religious practices?
b) Has bid‘ah a legal value by itself?: Is it a
valid ground to reject any innovation by

declaring it bid‘ah? or it would be rejected

only if it contradicts other principles of

figh?
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¢) Will a bid‘ah or innovation be accepted if it
is not in conflict with any principle of

shari‘ahn?

We can say that every new thing which runs in
conflict with the sunnah may be called bid‘ah. Deoband
observes a further detail on this point. According to
them the domain of bid‘ah is only ‘ibadat or strictly
speaking, religious practices. In other words any
new (unprecedented) religious practice performed as a
religious duty is bid‘ah. As to the second and third
gquestionswe shall find answers to them in the next
chapter, where we shall study fatawa and their

‘argumentse.

Ijtihad and Taglid
The second consideration is of the terms

ijtihad and taglid.

The local legal traditions of places like
Maedinah, Kufah and Maskkah later grew up into figh
schools. The idea of adherence to the teaching of
one's teacher and school turned into taglid. The legal
traditions of these schools, which were developed by

ijtihad (reasoning) came to be limited within the

schools.
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Scholars have tried to explain the sudden
acceptance of the idea of taglid logically as well as
historically. First, it was convenient for the
fugaha’ who were the immediate successors of the
founders of the figh schools, when appointed gadis,
to rely on the already existing corpus of the
teachings of a figh school. Secondly, in case of any
conflict of law taqlid of a particular school took
away the responsibility from the shoulders of the
gadis. Thirdly, the taglid of one schocl guarnateed a
more definite and certain, rather than arbitrary,
procedure of Jjustice, Further, historically spesking,
during periods of political fragmentation the fear of
religious disintegration led to the acceptance of
taglid. ZEventually, taqlid was accepted as a legal
device and the door of ijtihad was supposed to be

closed ever after.,

In the Mughal court in India, the ‘ulamd’
inherited from their predecessors another fear. It
was the feeling of being a minority in the vast ocean
of Hindus. Almost all of these ‘ulama’, from the
time of the Slave dynasty, had been foreigners. The
fear of absorption into an Indian majority forced them

to adhere to their own traditions. The perpetual
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reinforcement of newly arriving ‘ulama’ from outside

kept this'feeling refreshed.

By the beginning of the eighteenth century
the Mughal power had started decaying. The rise of
the Marhatas and that of various Shi‘I principalities
in South India had weakened the centre. The centre
was at the mercy of the *umara’. Shah WalIullah
(1703-1762) , a religious scholar in Delhi, observed
this disintegration. He wrote letters to different
‘umara’ and appealed to Kabul. He also tried to
reconstruct the whole system of thought in Indian
Islam. One of his suggestions was to adopt tThe
principle of takhyir (an eclectic method of utilizing

all schools of figh) in Islamic law.46 He re-emphasised

ijtinad. He was much influenced by Ibn Taymiya.qf He

gave new emphasis to bid‘ah and tahrif fi’'l-din.

It appears that the terms, taglid and ijtihad,
in the foundational phase of Islamic law, were too
vague and general to be technical terms. In this
period only Shafi‘I (767-820) appears to have used
them in a relatively technical sense. He condemns
taglid and recommends ijtihéd,48 but only in relation
to his concept of sunnah. He rejects taglid in its

meaning of following the opinions of others than the
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Prophet, and recommends ijtihad only on the basis of
the Quran and the sunnah of the Prophet.49 Ijtihad,
for him, is giyas (analogy) not simply ra'y

50

(opinion), and thereby he rejects the principle of
istihsan (a discretionary opinion in breach of strict
analogy) of the ‘Ir&ql school.’T Probably it would be
true to say, as Ru'yanl (d. 1058),°2 a Shafi‘s
scholar, observed, that Shafi‘I was recommending
following (taglId) +the FProphet while rejecting

following others. Thus the use of the term is gzeneral

rather than definitive.

We can, however, see the emergence of a
semantically important understanding of these words.
The terms are tending to become pairs of synonyms and

antonyms; taqlid vs. ijtihad and bid‘ah vs. sunnah.

As we mentioned earlier, the formulation of
legal schools strongly established the notion of
taglid. Let us now see how these terms were understood

in the post-formulative period.

Among the MalikIs, Ibn Khwaz lMindad al-Bagri
(a desciple of Malik) defined taglid as follows:
"Taglid, in sharﬂ, means to have recourse to an opinion

for which the opinion-giver gives no proof."53
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Sind b. ‘Inan al-MalikI (d. 1146) defined it
in the following words: "Taglid is to accept someone's

.. . . . - 4
opinion without proof or ev1aencef5

Among the Hanafls, Abu’l Barakat Nasafl
(d. 1310) said,
Taglid means to follow a man other than oneself,
in what one heard from him, regarding it as
verified truth and without searching for evidence.
It is like hanging the opinion of others
around one's neck.
Ibn al-Hummam (d. 1482) said, "Taglid is to
abide by the opinion of a person whose opinion does
not constitute one of the arguments which do not need

evidence.“56

Among the Shafi‘Ites, al-CGhazall (d. 1111)
defined ijtihad as follows: "To exert one's effort in
seeking [the basis for Jjudgement] to the extent that
further effort would seem impossible."57 He defined
taglid as "to accept a statement without [demanding]

proof.”58

Al-Ghazall is of +the opinion that "when one
completes his ijtihad (search) and a judgement (hukm)
dominates his speculation (zann), it is not permissille
for him, then, to follow someone whose opinion is

incompatible with his own findings."59
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He quotes, however, a difference of opinion on
this point. According to him, Alhmad b. Hanbal (780-
855), Ishaq b. Rahuwayh (778-853%), Sufyan Thawrl (161/
778) and the Iraql school, in this case, permitted
the taglIid of an ‘3lim. Some scholars maintianed that
the permissible taqlid is only that of the .companions,
while Qa¢i [Bagillani ] did not allow an"éigg to

r

1 . ©
follow even the companions. O

Shawkani (1839, defined taglid as above, but
he made a significant addition in saying that "the
essence of taglid is that the mugallid (follower)
does not lock for the Book or the sunnah of the
Prophet but asks for the opinion of his master

(madhhab-a—imémihi).61 This, according to him, is a

bid‘ah - al-bid‘at al-shaytaniyah, a devilish innova-

pe

tion.

Shah Wallullah also cousidered taglid a

bid‘ah and tahrif fi’l—fdinb5 (distortion of religion).

According to him it was only after the 10th century
that the notion of taqlid in the sense of following a

particular school became popular.64

In contradistinction to Shah Waliullah, the
Deoband School is strongly in favour of taglid and

also, for that matter, strict adherence to the Hanafl
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65

School is one of their basic principles.
Rashid Apmad Gangohi (1828-1905),the first
mufti of Deoband,said as follows:

The absolute taglld is obligatory according to
the verse: Ask the people of Remembrance

[knowledge?] if you do not know.66—— Taglid is
of two kinds: individual -- that is to abide by

the opinion of one scholar in all matters of
importance, and secondly, non-individual -- that
is to enquire of any scholar, whom one likes. The
verse, in its non-specifying manner, includes
both. ©7

Thénavi)another important muftl of Deoband,
defined ijtihad and taglid as follows:

Legally reliable giyas would either be that of
every person in whatever he thinks or only of
some persons. It is evident that everybody's
giyas is not reliable according to the Verse:
'If they had referred it to the prophet and the
people of authority from among themselves, those
who are able to think out the matter would have

68 350 there would be some persons

known it'.
- whose giyas is reliable and some whose

giyas is not reliable. One whose giyas is re-

liable is called mujtahid and mustanbif and

others mugallid.

Hence it is obligatory for a mugalliid to

follow a mujtahid.... Evidently the method known

in detail with all its details and particularities,

is only that of the four imams... hence the con-

fining of taglid within the four schools is prmmm?g



We are perhaps now in a position to sum up and
formulate for ourselves an understanding of ijtihad
and taglid. In technical sense ijtihad is a process
of reasoning based mainly on giyas (analogy). After
the establishment of the legal schools there
occurred a significant semantic change in the terms

ijtihad and taqlid. Ijbtihad, which was, and technical-

ly still is, a process of reasoning, was associated
with the establishment of a fighi school and its
founder. Consequently, to limit the application of
the term ijtihad to the establishment of a certain
number of schools was considered synonymous to the
closing of the "gate of ijtihad". Further, those who
exercised ijtihad were classified into six categories
on the basis of thelr levels of its exercise.7o
Accordingly, the imam of the school was called al-

Mujtahid al-lMuflag (the absolute mujtahid),while

those who belonged to the other five categories were
regarded as mugallids. In fact, this was an histori-
cal or phenomenal interpretation of the term ijtihad
according to which even the gradual closing of the
“gate of ijtihad is dated in 923 (death of Pabari,

founder of a school)./l

In the technical sense, however, ijtihad
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continues until to-day. The functioning of ijtihad
can be seen in two aspects:

1) in view of the person who is exercising

ijtihad.

2) in view of the problem which is being posed.
If someone acquiring the knowledge of the process of
reasoning and literature in figh, searches for the
solution of a problem independently, not limiting
himself to secondary sources, he is in fact exercising

ijtinad.

The second consideration 1s from the point
of view of the problem itself. Only the injunctions
existing in the nugug (Texts of the law) are theoreti-
cally outside the scope of ijtihad.[According to some
Hanafl scholars, even the subject matter of the
ijtihad of early Hanafi jurists is closed to further
ijtihad].72 Otherwise the problems which are new, or
about which there exists a difference of opinion, or
for which the basis of judgement has changed, are

mujtahad fih (open for ijtihad).

Apparently the problems we have selected are

mujtahad fih. We shall find a fuller answer to this

question in the next chapter. By studying the fatawa
and analysing them we can find out how far ijtihad was

exercised by the muftis of Deoband.



on the issues enumerated in the preceding chapter.

Chapter T
FATEWA

In this chapter we study the Deoband fatawa
1

For the sake of convenience we classify these

questions into four sections:

l.

4,

Education: [the question of learning the
English language]

Inventions: [questions relating to the follow-
ing |

i) the photogrsph 1i) the toothbrush

iii)the loudspeaker 1iv) the telegraph

v) the phonograph.]

Commerce: [questions relating to i) the bank-
note, ii,banking, and 1ii) the money order.)
Social life: [questioﬁs relating to dress,

sports and the cinema].

Our main concern in this chapter is to study

the fatawd on these questions and to summarize the

arguments and explanations given by the muftis of

Deoband in answer to them.

28
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l. Education

Learning of the English Language

The issue of the English language2 appears
to be very acute for the enquirers. This can be seen
from the istiftas (questions). One of the enquirers
does not like a certain job because he has to learn
and speak English3 for it. Another enquiry reads as
follows: "Does the person who learms the English
language lose the light of Faith? In what class of
sin would the learning of English be: major or minor,

or is it close to kufr (unbelief)?4

Another common question was whether prayers
sald with an imam who had learned English were valid

or not.5

There were, however, some enquirers who wanted
to explore the permissibility of learning English if
one had first completed his religious education and

was faithful to his belief.?

Rashid Ahmad Gangohi allowed the learning of
Inglish on one condition: "Learning of the English
language is permissible provided that it does not lead
to a sinful action and that it does not bring about

any harm to religion."7
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A cogentlyargued fatgé? was issued by Ashraf

“A17 Thanavi. Extracts from his fatwd follow:

English is a language like other languages.
No language is evil in itself; rather, it is
one of the blessings of God.... Languages are
the signs of God.... The Prophet himself spoke
words of Persian, which was the language of

9

the fire-worshippers.

English, like other languages, is permissible.
The following three accidentals have made it
harmful. First, it comprises certain sciences
which are contrary to the shari‘ash...; second-
ly, even if one avoids such sciences one
frequently keeps company with irreligious
persons{..; thirdly, even if the company is
not bad or if it has no influence, at least
the motive for learning this language is to
create a source of livelihood -- no matter
whether the method of earning is lawful or not.
It is proven both traditionally and rationally
that if something [A] which is permissible
becomes a means of something [B]whichdisforbidden,
it [A] becomes forbidden itself. Besides, such
a motive is itself a sin of the heart. Thus, it
is not only external immorality (£fisg) but
internal as well...

If somebody frees himself from these acciden=
tals -—- his beliefs are not damaged -- the
convenient or rather specific way for him to
[achieve] this purpose [iedo learn English]



would be first to seek knowledge of religion
with certitude, to act accordingly, and %o
resolve that by this language [English] he will
earn only that livelihood which is permissible
according to shar‘. Learning of English for
such a person would then be permissible. If he
has a higher target,i.e., sérving the cause of
religion by this means, the action in this

case becomes ‘ibadat (religious duty).lo

When these accidentals do exist it is obliga=
tory to refrain from learning English... It is ”
mentioned in the gihah [six reliable collec-
tions of hadIth]. The Prophet forbade ‘Umar to
read the Torah, because it embodied the pot_ en-
tiality of many harms... The person who is an

adolescent he is probably more inclined
towards them [kuffar( unbelievers) and fujjar
(sinful person) who teach this languagel. His
faith will be weskened... [In this case the
learning of +the Englsih languagel is definitely
prohibited...tt

In summary, the learning of EZnglish [is to be
judged according to the situation. Thus it] is
sometimes forbidden, sometimes permissible and

sometimes religiouslyobligatory.l2

Although the prohibition and permission in
these fatawa were conditional, it seems from a later
fatwd that the most commonly accepted view was that

13

of prohibition.



2 Inventionsll1L

This section deals with the fatawid on the
following innovations: the photograph, loudspeaker,

telegraph, phonograpn and toothbrush.

a) The Photograph

A portrayal or a sculpture of an animate
being has been considered forbidden by the fugaha’.
A photograph was made analogous to portrait
painting and hence forbidden. Some of the questioners
tried to distinguish between a portrait and a photo-
graph. For instance, one of the questioners pointed
out that a photograph was like a reflection in the
mirror with the difference that in a photograph this

15

reflection was relatively permanent.

The muftis maintained, however, that there
is no such difference. Hence photography is as for-
bidden as portraiture. Posing for a phdtograph,
printing one or keeping one will be condemned
according to the prohibitions mentioned in the
abédith.l6 The reason for this prohibition is that
making an image suggests equality and psrtnership with

17

God by dmitating His act of creation.
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Muhammad Shafi® elaborated this argument in

the following manner:

A photograph is a kind of picture Jjust as a
picture printed by a printing press is a kind
of picture. The only distinction is that the
picture drawn by hand or by pen is done by
using pen and ink, in a press it is done by
using a roller of ink waile in a photograph it
is done by using chemicals and instruments on
the reflection. It is absurd to meke it [the
photograph] analogous to a reflection in a
mirror or in wabter because this kind of reflec-
tion cannot be stebilized by any chemicals and
if this stabllizationisdone it will be counted
also as a picture and will no more be a reflec-
tion. The reason is that a reflection is such
as long as it is dependent upon the thing whose
reflection it is and ss long as it cannot be
separated from it. It is evident that the
reflection in photograph continues to exist
even after the death of the person whose

reflection it is.t®

following this injunction any photograph),
whether for decoration, medical, geographic, or stra-

19

tegic purposes, was declared unlawful.

A photograph required for a passport, however,

was allowed by Muhammad Shafi‘ who referred, as he put

it, to a 'weaker' statement in the Radd al—Nubtér.go
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b) The Loudspeaker

A considerable number of questions was posed
about the loudspesker. This is why Ashraf ‘A1 Thanavi
and Muhammad Shafi‘ issued a detailed fatwa, comps- -

rising  twenty-six pages, in 1958.21

Elsewhere, in a fatwd regarding the installa-
tion of a loudspeaker in the Agrah mosque, Muhammad
Shafi‘ neatly summarized the arguments of the more
detailed fatwi. For the sake of brevity we quote from

the latter:

The instrument in reference is a modern inven-
tion. Although a definite verdict on the use
of loudspeaker, as a particular case, 1s not
found in figh literature, a fairly definite
injuction can be deduced from the "general
fundamentals" (qawé‘id—e—kulliyah)22 and the
particulars of analogous cases found in figh

books.

It is, in my opinion, as follows:
a) In a congregational prayer (namaz-e-jama'at),

the use of a loudspeaker to carry the calls of
prayer (takbirat) and the recital (tilawat) of
the imam to the followers (mugtadis) is unlawful.
As for those who Jjoin prayers listening to the
first call (tekbir-e-tahrimah)from this instru-

ment, their prayer will be void...

b) Although the use of a loudspeaker for the
sermon (khufbah) does not invalidate the sermon



it is necessary to refrain from this.

c) Its use in other speeches, in order to carry
the voice further to the audience, is permissible,
provided that this does not lead to amusement
(Lahw-o-1a‘b)...2?

Muhammad ShafiI‘ gives several reasons for

this Jjudgement:

1t is required of 2 mukabbir or muballigh,

[who conveys the call of the imam to the
followers] that he must be a member of the
congregation. It is evident that the instrument
is not a member of the congregation. Hagrat
HakImul-Ummat Hagrat Mawlana Ashraf ‘AlT gahib,
may his greatness endure, has diligently veri-

fied, with the scientists and the inventors of
2% the fact that the voice which

travels farther is not exactly the voice of the
25
e.

this instrument,

imam but its imitation as it is in a gramophon

The voice therefore is the voice of this ins-
trument, not exactly that of the imam...

[Secondly] to use instruments to convey the
sermon to every listener is exaggeration
(ghuluww) in religious matters, and such exagge-

ration is prohibited.§6

Again, arrangements were never made in the
past to convey the sermon to the whole

27

audience.
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C) The Telegraph

The problem of telegraph arose in relation to
its use as a medium of reporting the appearance of the
first moon in Ramadan or Shawwal. The question was
whether a telegraphic report was reliable and if it

was,how reliable?

Gangohl was of the opinion that it was unreli-
able because the kuffar are intermediaries in the
transmission of a telegraph, it becomes necessary not

to accept it. Otherwise a telegram is the same as a
letter in its legal effect.28

On another occasion he elaborated on +this

pbint:

The report by telegraph is not reliable.
First, it cannot be known whether the man who
sent this telegram is actually the man whose
name appears on it or whether someone else has
deceitfully used his name. This happens very
often with telegrams. Llthough a written letter
may have the same fault, the style of hand-
writing and other indications such as the
contents of the letter can help in establishing
its authorship. The telegram has no such indi-
cation or signs... Secondly, it cannot be
established whether the telegraph-clerk who
sends this message is reliable [as a witness]
or is sinful (fasig). Thirdly, the clerk who
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receives the message... fourthly, often signals
can be misunderstood; for instance, the interro-
gative form of a sentence might be taken as
affirmative. Fifthly, there can be mistakes in
translating a message. Now, since a report by
telegram contains so many doubts, 1t cannot be
reliable in religious matters. If all these
doubts are removed, which is apparently impossihle,
only then can it be relied upon.

Thanavi took a more emphatic stand on
virtually the same grounds. He considered it analo-
gous to cannon or drum signals rather than to a
letter. Such a report, therefore, was reliable only as

- . o . .
a source of speculation (;ann).5 Accordingly, in
answer to a query from The Anjuman Nu‘maniyah, Lahore,
who wanted to arrange receiving and sending of the
news of the appearance of the moon to the major
cities of India by telegrams and letters, Thanavi

21

disagreed with the proposal.

By the time of ‘Azizur Rahman, however,
Deoband's stand on the issue became stronger. ' Azizur
Rahman said, "the news of the appearance of the first
moon in Ramadan or Shawwal reported by a letter or a
telegram is not reliable according to shar’ and it is

not permissible to rely upon igh 22



d) The Phonograph

The problem of the phonograph arose in the
context of music in general which, according to the
Hanafl school, is prohibited. Nevertheless, the recital
of the Qur’an was recorded on discs. Hence the issue
required reconsideration. Thanavi offerred this
formula in answer to the issue: the injunction about
the records would follow from +the voice recorded
thereon; if it is a recording of instrumental music
or a song sung by an ajnabiyah [stranger-woman], it
would be forbidden. On the other hand if the sound is
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lawful, listening to it would also be lawful.
He elaborated this point on another occasion:

There are two points to be considered in this
regard: First, whether the sound recorded in the
disc 1s in itself permissible, and secondly,
whether the permissible sound may become unlawiul
because of gsome accidentals.

With regard to the first aspect, the verified
view is that if it is a recording of songs and
music, 1t is unlawful, either because the
recording is similar To the sound recorded or
because the evils which make the listening to
the sound prohibited exist in the recording...

If we observe we can see that as a matter of
fact the recording and the sound are not different.

Rather, we listen to exactly the same sound that
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stirred the air -- the same cause which makes it
possible to listen to somebody speaking. A
Physical scientist would readily accept this
fact...

With regard to the second aspect... it
depends upon the motive. If The motive is
pleasure and amusement, then listening to the
words of the Qur’an, for example, in this way,
would be unlawful. Otherwise it is lawful.ot

e) The Toothbrush

Shafi‘ gave the following fatwd on the

question of the toothbrush:

If by chance one does not have a miswik>”
with him, the use of a brush can be substituted.
But to make 1t a habit to use a brush as a
fashion is not recommended. It cannot replace
the miswak except in necessity. This is so
especlally because toothbrushes nowad ays
usually are made of pig-hair. It is, therefore,
preferable to avoid them. If a miswak is not
available the teecth can be cleaned with a

finger or a cloth [instead of a brush].56

5. Commerce

The introduction of a banking system, managed

27

coinage, and paper currency disturbed the old money
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exchange system in India. New devices in commercial
transactions were introduced. Accordingly, a number of
problems arose. From these questions the banknote,
banking, and the moeny order are our concern in this

section.

a) The Banknote

The -questions about banknotes usually arose

38

in relation to paying zakat om themn, or exchanging

them for other forms of money.59 It asppears from the

guestions that people felt uncertain about the mone-
tary value of the banknote.4o

The muftis, however, considered it an
acceptable form of currency. This is evident from

the definitions they applied to the banknote.
Gangohi defined it as follows:

The note is a wathigah (testimoney; certifi-
cate) of the ropeyah (cash, bullion) deposited
in the treasury. It is like tamassuk
(promissory note, bond; stock), because 1f it is
damaged or lost it can be claimed from the

government.

Thanavli defined the banknote in this way: "The

note, in fact, is a sanad (certificate) of the roreyah

nh2

(cash, bullion). On another occasion™? Thanavi
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referred to the banknote as a Qawélah44 (novation;
transfer of debt).

‘Azizur Rahman referred to the banknote as a

45

certificate of bullion.

Mufti Shafi® defined it as a "transfer of
debt" .o
Accordingly the banknote was a valid and
acceptable form of money and it was obligatory to pay

zakat on it.

The other questions which arose were, first,
whether a certain number of banknotes can be ex-
changed for an unequal number. Further, can a bank-
note be changed into cash with excess on either side?

The muftis related this exchange (called

47

bay‘al-garf, exchange or transaction of money and

valuable metals) to ribs. ®  The implication of riba

complicated the problem of exchange.

Ghangohl was doubtful even about the first

form of this exchange:

The sale and purchase of banknotes even at
equal value is not lawful, but this transaction
can be made under the hIlah (escape; legal
device) of hawalah (novation), but the siée for

less or in excess is usury and unlawful.
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The muftis usually agreed to the unlawfulness

of a transaction by which a certain number of notes

were exchanged for a lesser or greater number.

50

To clarify this point, let us explain that an

exchange can occur in these four forms:

1)
2)
5)
4)

Note for note
Note for Ropeyah
Note for small change (Athannis and Chavannis

Note for Paysahs, Duvannis and Annas

Two important points must be added here. First, the

Ropeyah, the Athanni (%@ Rupee) and the Chavanni

(%4 Rupee) were silver coins in those days. The

Duvanni (143 Rupee), the Anna <%ﬁ6 ) were mixed. The

Paysah was copper. Secondly, according to the Hanafl

understanding of riba, silver cannot be unequally ex-

changed for silver, nor gold for gold. But silver can

be exchanged for gold or for other metals in unequal

guantities.

Now, with respect to the first, second and

third forms of exchange, the note is an acceptable

form of money, so it cannot be exchanged in unequal

guantities. But in the fourth form of exchange the

metals differ and hence unequélity is lawful.

The following fatwa of Gangohi confirms this

A
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understanding:

If a Ropeyah is exchanged for small change
ineguality is not allowed, but if it is exchang-
ed for Paysahs, Then inequality is lawful; i.e.,
fourteen Annas for a Rupee is as lawful as

E
seventeen Annas for it.pl

b) Banking

Interest on a bank deposit was generally
considered riba and hence forbidden. Nonetheless, the
guestion about bank interest arose recurrently with
reference to a perticular Hanafl standpoint. Some
scholers in the Hanafl school considered the riba
transactions lawful if they were performed in darul
harb (a territory ruled by the enemy/ non-luslims) or
if one of the parties to the transaction was a non-

52

Muslim.

The Deband school, however, unanimously dis-
regarded this standpoint and did not allow any such
riba transaction. This formula was applied %o
banking as well. The muftis of Deoband did not allow
any form of banking or deposit, whether the depositor

took interest or not.59

‘Azizur Rahman observed that , from the viewpaint
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of shar‘, the so-called profit as a yearly fixed
fovdioientstimti |

amount received by a person on depositing his assets

54

in a bank, is sud [riba, usury].

Muhammad Shafi® examined the problem of bank-

55

ing in great detail. His argument is revealed by

these extracts from his fatwa:

Having known the frightening warnings pro-
nounced against sud in the Qur’an and Hadith,
which are ga}‘I (definite) in every respect, no
Muslim can ever dare to enter into a Ttransaction
which entails the slightest risk of sud...

Ais a precaution, therefore, the ‘ulama’ are
against the azccepting of interest from non-
Muslim banks. Even if a person wants to deposit
his money in a bank for security, without intend-
ing to take interest, it would not be lawful.
Because he [by doing so] is giving assistance to
the interest-mongers and infidels, which if
deliberate, 1s forbidden... If a person intends
to spend the interest for charity, it would still
be unlawful, because stealing and robbing, with
The intention of spending the gains on charity,
are not allowed. Similarly the tsking of interest.

56

[with such an intention is unlawfulj.

c¢) The lMoney Order

Another new commercial device was the money

order. It was regarded by the muftis as anslogous to
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hundi (bill of exchange) and associated with priba. It
was thus forbidden. This view, as one question
reveals, continued to exist until as late as 1320-5/

1903-8.27

Gangohl's opinion on thigs issue was that
sending money by money order is not lawful; it entails
riba. The mahsul (surcharge, tax) paid in this case is
unlawful. °8 According to him, "there is no difference

between the money order and hundi (bill of exchange).58

Thanavi gave a detailed fatwd on this issue

as follows:

It should be verified whether the money depo-
sited in the post-ofifice as a money order is an
amanat (trust) and the post-office is its ajir
(servant), or whether it is a loan and the post-
office is a borrower. It is evident that it is
not exactly the same money which is sent. Also
1t is a rule that if the money thus deposited
is lost by the post-office, the post-office pays
zaman (compensation). On the bais of these two
factors, therefore, the nature of this transaction
is not that one of a trust but that of a loan
which is to be repaid at another place. The fee,
therefore, is part of the loan. Since the fee is
deducted from the amount at the [time and] place
of payment, 1t constitutes inequality in the
payment of the loan. This is why it is prohibited.
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Even if there is no fee, according to the
[prohibitive] formula that "every loan that
begets profit is riba," this transaction would
still be considered as makruh [reprehensible]
because 1t has the advantage of security from any
risk of loss in transit and thus belongs to the

category of suftijah (bill of exchange).59

4, Social Life

a) Dress

The wearing of western dress was another dis-
turbing problem. Nagzir Ahmed's (18%6-1912) novel

Ibnul Wagt (The Opportunist), written in 1888, accu-

rately portrays the intensity of the problem. Ibnul
Waqt was called Kristan (Christian) because he

. - . ©0
started wearing Lnglish dress.

The questions on this problem indicate two
types of attitude. First, there is a hesitation and =a
prior Jjudgement, as shown, for example, in the
following istifta’: "If a lMuslim wears a zunnar (Brah-
manical thread) of Hindus, he becomes kifir. Is the

ol The

same verdict applicable Tto a Cross or a hat?"
second attitude favoured the adoption of this dress
because it was comfortable. As an instance, we have

the following istifta’: The English cap (hat) is light
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and airy for the head. For those who ride on bicycles
s . . . 62
and horses, this cap is very useful in the sun...

Answering the question about the Cross and the

hat, Rashid Ahmad GangohI said the following:

To hang a Cross around the neck is kufr
because it is the symbol of Christianity. The
Prophet said: Whosoever resembles a people is

one of them...

But wearing a hat, a shirt or pantaloons is
not a symbol of kufr. IT is the habit of those
people. To wear this dress in India 1s a resem-—
blance with them and so it is a sin. But in
their country, where even Pluslims wear this
dregs, it would not be a sin, because there it
is not a symbol of Christianitg but is common

- - " . o
among Muslims and non-Muslims. 2

Thinavi's fatwa is based on the same arguments:

Resemblance with the kuffar in dress or other
things is prohibited on the basis of the tradi-
tions of the Prophet...
Nobody would like to appear in public wesring
his wife's dress... Is 1t not strange that the dress

of =a Muslim woman is more undesirable than

the dress of an infidel?®”

One of the questioners argued in favour of

this dress on the principle of galah al-ibad (public

good). He referred to Abu Yusuf who "inspite of their
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resemblance with the shoes of the Christian monks,
65

wore the nailed shoes."

In response to the above question, Muhammad

Shafi‘ argued as follows:

Abu Yusuf's viewpoint relates to the two
aspects of resemblances; one of them is permis-
sible, the other is not. Two factors are to be
considered. The first is an unintentional
resemblance and conformity. Illustrations of
this kind are bodily features, complexion,
language etc... The second is a deliberate
adoption of the wag' (style, mode) of a parti-
cular people (ggﬂg) or person., In this case a
particular mode, dress or utensil is considered
as a special characteristic of a particular
people. If a Muslim adopts such a thing, this
involves "resemblance" and is unlawful. Further-
more, if the motive is resemblance and pride, it

. . 6b
is an even greater sin,

With particular reference to the question of

wearing a hat he had this to say:

The wearing of a hat is not permissible for
Muslims. Notwithstanding its popularity nowadays
it is still peculiar to the English people. It
is therefore not void of resemblance with the
Christians. As for the necessity, many other
forms are possible. It is also possible to make
a cap in such a fashion that it might be different
from the Christian cap [and . still have the same

advantages] ..o
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BEven 1f it is permitted it would be... only in
the sun and only while riding a horse or a bi-
cycle. On other occasions it would be prohibited.

It is frequently observed that if a conditiomnal
permission is given, the condition and stipula-
tion are usually disregarded and things are

67

taken as entirely permissible.

b) Sports

some new games, itike football, hockey and
tennis, came to India with the British. Questions
were asked about them, so Muhammad Shafi® issued the
following basic formula:

A game, whether with a ball or without, is

impermissible, 1f the purpose is only playing
and 1%@—0—1a‘b (amusement). But if the purpose

is relaxation and the gaining of energy, it is

vermissible provided that it does not entail a

shar‘I prohibition.%®

In the particular case of football, according
to Muhammad Shafi‘, there are some other reprehensible
things, or prohibitions involved. For instance, the
parts of the body which must be covered (satr) are

69

uncovered; usually shorts are worn.

70

The same opinion was held by ‘AzIzur Ralman.

Muhammad Shafi‘ elaborated his view on the
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issue in more detail in the following fatwé:

From the ahadith and figh texts the following
rules can be deduced:

a) iny game which does not serve any worth-
while religious or non-religious purpose is

unlawful...

b) Any game which is intended for a worth-
while religious or non-religious purpose 1is
lawful, provided that does not involve anything
contrary to shar‘. Resemblance with kuffar is
one of them.

¢c) Any game which serves such a purpose but
which is mixed with some factors which are un-
lawful or contrary to shar‘ is unlawful, for
instance, archery and horse-racing when they
entall gambling... Or if some game 1s consi-
dered to be pecullar to a certain religious group
it would be unlawful...

It becomes evident, therefore, that ball games,
‘hether cricket or native games, are by themselves
lawful, because the purpose is relaxation, gain-
ing energy, and exercise. It serves religious as

well as non-religious purposes.

But the condition is that these games should be
played in a manner which 1s in no way contrary
to shar‘ and which bears no resemblance to the
ways of non-Muslims. Dress and manner must not
be English. Knees must be covered, yours as well
as others: Indulgence should not hinder the

Islamic obligations...
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Since these condltions are not usually
observed in present games, these [games] are

71

considered unlawful.

¢) Tne Cinema

1

The moving and talking pictures in India
were called bioscope, talkies, theatre, picture and
cinema according to their stages of development. The
shar‘'iI opinion seemed to remain constant; the change
in technique in cinema did not change the shar‘I

opinion.

Muhammad Shafi' issued the following fatwé
on the cinema:
[Going to the theatre or the cinema] is

itself a great sin and moreover it involves
many other major sinS...

1) lahw—o 1la‘b (amusement)...

2) singing,
3) music,
4) dancing or watching a dance,
5) changing one's features by disguise and
make up, particularly disguising a man as
a woman,
6) the mingling of persons of both sexes,
7) the showing of pictures,
8) the obscenity and immorality in the shows,
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9) the showing of women singing and dancing,
10) the presentation of stories which are con-
trary to actual happenings...

11) the portrayal of characters who are ridi-
culed or deformed, this is ghibat [to
mention someone with bad words in his
absence] and defamstion...

That something should involve so many sins is

sufficient cause for a Muslim to abjure it.72



Chapter II
ANATYSIS

The preceding chapter surveyed the fatawa
on the relevant problems and summarized their arguments.
This chapter analyses these arguments with reference

to the main question discussed in the introduction.

This analysis 1s presented from two points of
view: first, the logistics of the arguments, and
secondly, the pattern of references to the figh
literature. This chapter is, therefore, divided into
two sections. The first section deals with the
arguments of the fatawa, the second with the pattern
of references. The first section is divided further
into three sub-sections, which proceed from the
details of the arguments on individual problems to a
general analysis of the arguments employed in these
fatawéd. Similarly, the second section proceeds through
a discussion of the detailed pattern of references on
individual problems to the general observations on

this aspect.

53
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The first section, then indicates how tThe
nuftis argued in reference to these guestions and the
second reveals to what degree they depended on their
legal traditions. The second section also shows to
what limits they went back to discover analogies to
the problems in question. From the extent of the
muftis' dependence on previous figh literature, we

can discern whether they were employing the device of

taglid or that of ijtihad.

Section I

Analysis of the Arguments

A) Analysis in Detail

a) The Learning of English Language

1. Gangohl permitted the use of English in
principle with the general proviso tThat it must not

lead to any sinful action or be contrary to faith.l

2. We may infer from Gangohi's fatwa that, in
his Jjudgement, the case for permissibility is stronger

than the one for prohibition.

%3, The balance shifts in Thanavi's fatwa.

Although he does not deny the permissibility of
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learning English as a language, he stresses the

opposite; i.e., +The prohibition.

4, Three factors, which Thanavi calls scci-
dentals, strengthen the case for prohibition. The
formula in this instance is the following: "A mubah
(permissible act), which leads to a haram (forbidden

k) - 2
act), becomes Raram".
Laram

b) The Photograph

1. The argument is based on the analogy of a
photograph to an image (painting or sculpture) which

is already regarded as sinful on the basisof ahadith.

2. The reason advanced by ‘Azizur Rahman for
the prohibition of making a picture is that to do so
suggests equality with God by the perpetration of an

act of creation which should be peculiar to God.

3. To establish the analogy with painting,
Shafi® refutes the possibility of regarding a photo-

graph as a'reflection”.

4. In case of necessity, as for a passport,
however, Shafi‘ permits a photograph. He reasons that
on the question of partial portrait (e.g., a picture

of the subject's head and shoulders) there exists a
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difference of opinion among the ‘ulama’ [which makes

this problem mujtahad f£Ih (open for ijtihad)].

¢) The Loudspeaker

The question and answer are recorded only in

Imdadul Muftin, but it appears that, Shafi‘ was

reproducing an earlier more detailed fatwa given by
Thanavi. This detailed fatwd is something of a

treatise on the issue.

1. The treatise is divided into four major
sections. In the first section Shafi‘ remarks that

a) The Qur’an and Hadith contain all the injunc-
tions relevant to ongoing changes and new
inventions,. |

b) Islamic principle is the i‘tidal (middle way);
it neither prevents the use of these new
inventions nor allows their usage without
restriction. It disallows them wherever they
are repugnant to the shari‘ah.

~

2. In the second section he explains the diffe-
rence between two kinds of religious actions: those
which are ‘ibadat themselves like galat, and those

which are not so, like travelling for hajj or preaching
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a lecture (wa‘z). The use of inventions in the latter
category is not obJjectionable, but in the former it is

conditional.

3. In the third section he deals with the use
of inventions in ‘ibadat. Here he observes that the
use of the loudspesker

a) manifests an exaggeration in ‘ibadat
b) destroys the simplicity of ‘ibadat
¢) intervenes with the form of ‘ibadat,

and all these actions are not permissible.

4, The fourth section declares that a prayer

in which a loudspesker is used would be invalid.

d) The Telegraph

1. The argument is based on making a telegra-
phic report analogous to a report (riwayah) [of hadith]

or a legal testimoney (shahadah).

2. The telegraph does not fulfil the conditions
of reliability because
a) the intermediaries are kuffar,
b) there are many possibilities of errors in
transmission,
¢) the identity of the sender cannot be absolutely

established.
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%. According to Thanavi, a telegram is similar
to a letter, hence it is a source of speculation

(zann) and not one of reliable knowledge (‘ilm).

e) The Phonograph

l. The phonograph may contain music which is
forbidden. It may contain also the recital from the
Qur’an which is permissible.

2. The injwnction on its listening will depend
on the permissibility or prohibition of what it

contains.

5. The injunction on the instrument itself is

not discussed.

£) The Toothbrush

1. The toothbrush is not a sunnah of the

Prophet.5

2. The sunnah (i.e. miswak) may be replaced,
but only if a miswak is not available.

5. Since it 1s likely that the toothbrush is

made of pig-hair, it should be avoided.
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g) The Banknote

1. The banknote was made analogous to wathigsh
and Qawélah which were current in medieval Muslim

commercial transactions and approved by the jurists.

2. The unequal exchange of banknotes for
small coins was considered lawful in accordance with

the rules of bay' al-sarf.

h) Banking
1. Without exception the muftis made banking
analogous to riba and hence forbade it.
2. The muftis disagreed on the gquestion of

regarding India as darul harb. According to some

Hanafl jurists, such a status would allow Muslims to

accept interest from kuffar.

i) The lMoney Order

1. Gangohl regsrded the money order as analo-
gous to the hundl (bill of exchange) which is unlawful

because it entails riba.

2. In addition, Thanavl considered the money

order a loan rather than a trust. Further more, a fee
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is paid for the money order and this [excess in

payment] makes the loan a riba.

j) Dress

l. The principle applied in this case is that
of tashabbub4 (resemblance), based on a RhadIth which
says that to resemble other people in any form, dress,

culture, etc. is not allowd.

2. Gangohl distinguishes between religious
symbols, shi‘ar (like the Cross and the zunnar), and
modes of dress. He considers the latter unlawful
insofar as they are a specific sign of a particular

people.5

k) Sports

1. About games in general, the rule laid
down by Shafi‘ is that if they are played for purposes
of amusement, they are not permissible. If they are

played to regain physical energy, they are permitted .

2. Most sports contain certain makruhat
[reprehensible things] like uncovering the satr.

These factors make them unlawful.



o6l

e) The Cinema

l. This is forbidden because it involves many

major sins: pictures, lahw, music, etc.

B) The Bases of the Fatawa

To recapitulate the detailed analysis of the
preceding pages we give here a summary of the bases

of the fataw& under study.

Question: Argument Judgment

1. The learning of The attached acci-]| conditionally
the English dentals are not permissible
language permissible

2. The photograph It is analogous to] forbidden
the picture which

is forbidden

3. The loud- The voice coming 1 disallowed in
speaker from the loudspeak-| prayer, other-
er is not that of (wise condi-
the imam, and it is|[ tional

not equivalent to

mukabbir
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Question Argument Judgment

4, The telegraph It is doubtful as a | prohibited in

reliable source of religious mat-

N

information and as ters, other-
a witness J} wise permissible
j
5. The tooth- It is not a sunnah reprehensible
brush 2), there is a J

suspicion that pig-

hair is used

6. The phono- It contains music forbidden
graph which is forbidden
7. The banknote It iseanalogous to ] permissible

the wathigah or the ¢

hawalah 3
8. Banking It contains riba forbidden
which is forbidden _f
9. The money- It contains or is forbiddeq/
order suspected of riba reprehensible
10. ["Western"'] It is a tashabbuh prohibited
dress with the Christians
11. Sports The attached acciden- conditionally
prohibited

tals are forbidden
12. The Cinema It involves many :} forbidden

major sins
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C) The Logistics of the Fatawi

If we carefully scan the logistics of these

fatawd we can divide them into two categories:

1. To the first category belong those fatawi
in which analogy was made to certain precepts of
shari‘ah. These concern the photograph, the phonograph,
banking, the cinema, the money order, the loudspeaker

and the telegraph.

2. The second category embraces those problems
which directly or indirectly defy certain rules of
the sharI‘ah. These concern dress, the mglish language,

sportsy, and the toothbrush.

We f£ind that almost all scientific inventions
under consideration fall under the first category.
This indicates that the mmftis conceived analogies for
almost all of them in order to determine their legal
value (Jukm). But this does not mean that they were
all declared forbidden. On this point we can divide

them further into two categories.

First, those whose analogy in shari‘ah was
forbidden. These include the photograph (tagwir), the
phonograph (ghina), banking (riba), the cinema (tagwir

and lahw) and the money order (hundi).
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Secondly, those in which the analogy was made
to a fighI institution in order to determine the sti-
pulation. The loudspeaker was made analogous to the
mukabbir in prayer and the telegraph to the shahid
(witness). Since, according to the muftis, the quali-
fications of a mukabbir and shahid are not fulfilled
in this case, the inventions in question are not
reliable. But it is important to note that this dis-
qualification relates only to religious matters.

Otherwise they are not ob,jectionable.6

This trend manifests itself more clearly in

the following extracts from the relevant fatwi:

These injunctions as well as all other Islamic
principles are based on the principle of the i‘tidl
(middle way). Islam is not so ascetic as to
abjure the use of newly invented instruments and
to reject the benefits of the blessings of God.
Nor is it like those carried away with the
currents of atheism and materialism who consider
themselves free from all religious teachings
and regard every usage as entirely lawful.
Rather a usage is allowed as long as it does
not entail any harm to religion; otherwise it
is prohibited.’

The use of new things [innovations] as means

and media for ibadat is not harmful. Whoever

considers them bid‘at is mistakend
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We can, therefore, draw the general conclusion
that the scientific innovations, according to these
fatawad, are not forbidden unless they contravene some
principle of sharI‘ah or unless they are analogous to

something forbidden.

With regard to the second category, the prohi-
bition is derived from the basis of a prohibitive
element involved. It is, however, only accidental and
hence liable to change. For instance, the factor that
prohibits the wearing of English dress is its tashabbuh
with the 'Christians', but it is subject to change. If
it is so common that it no longer remains a peculiarity
of 'Christians', it would no longer entail tashabbuh.

9

We have seen this in case of wooden sandals. They

were allowed when the resemblance became immaterial.

Section II

The Pattern of References

This section deals with the extent to which the

muftIs referred to the figh literature.



66

a) The English Language

1. Gangohl does not refer to any authority or

precedent.,

2. Thanavi refers to the Qur’3n and HadIth on
the question of the permissibility of learning any

language.

5. He does not, however, refer to any authority
for the three factors which prohibit it, neither to

prove their existence nor to render them prohibited.

b) The Photograph

1. ‘AzIzur Rahman refers to two Prophetic say-

ings to the effect that the nugawwirun (painters,

sculptors) will receive the most severe punishment
and that they attempt to equal an act of God.

10

2. He refers also to Radd al-Mubhtar on the

interpretation of these Prophetic sayings.
3, Mufti Shafi® adds similar Prophetic sayings.

4, On other details of his argument ShafI*

11 12

refers to Al-Badr al-‘Ayni, ™ Ma‘anI al-’Athar,

Sharh Ihyd ‘Ulfim,l” TalqIh Mafhiim [sic] Ahl al-Atharct

Fath al-Biri, ” Al-Baddi‘l® and Radd al-Mubtar.
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5. MuftI ShafI‘' refers to Radd al-Mubtar to

cite the difference of opinion among the Jjurists on the

partial portrait.

¢) The Loudspeaker

l. In the first section references are given
to a Qur’anic verse and its interpretations in Ahkam

al-Qur’sn,'’ RGL al-Ma‘3nI'® and TafsIr Apmad.l9

2. In the second section references are given

to Al—I‘ti$5m.20

3. In the third section ShafiI‘® quotes again

the Qur’an, ahddith [from Mishkdt al-MagabIp,>+ Jam'
22

al-Fawd'id,

Tanbih al-MughtarrIn,>’ Al-Mu’attal,or

26

Fath al-Qadir25 and Hujjat Allah al-Balighah“~ on the

point of exaggeration in religion.

4, He quotes the Qur’an and ahadIth [Sunan al-

Bayhaqi]27 on simplicity in ‘ibadat. He does not, how-
ever, quote any authority on the necessity of maintain-

ing the form of ‘ibadat without change.

5. In the fourth section he refers to Radd al-

Muhtar.
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d) The Telegraph

1. Gangohl does not refer to any authority.

2. Thanavl refers to Al-Durr al-Mukhtar through

Fath al-Qadir, and Al-HidEyah28 on the question of

letter's being a source of speculation.

3. ‘AzIzur Rahman does not refer to any

specific source.

e) The Phonograph

No authority is mentioned.

f) The Toothbrush

1. There is only one reference. It is to Al-

Hidayah to the effect that a finger can be substituted

for a siwak.

g) The Banknote

1. Gangohi does not quote any authority.

2. Thanavi quotes al-Hidayah on the question of

accepting interest on a promissory note from a non-uslim;
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he quotes no other authority.

3. ‘AzTzur Rahman quotes Al-Durr al-Mukhtar

on the non-salability of a wathigah.

h) Banking

1. Gangohl does not quote any authority.

2. Nor does Thanavi quoteany muthority direct-

ly relevant to the question.

3, ‘AzIzur Rahman refers to the Qur’an,
Hadith, and the jurists without giving any specific

reference.

4. ShafI‘ refers to Mushkil al-Athar.2? Durr

sl-lukht3r, Mishkat al-Masiblh and Kanz al-‘Ummsl’°

on the impermissibility of transactions involving

intereste.

i) The Money Order

1. Gangohl does not quote any authority.

2. Thanavi refers to Al-Durr al-Mukhtar on

the question of the money order's being a suftijah
(bill of exchange).
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j) Dress

1. GangohI refers to ahadith on the prohibition
of tashabbuh.

2. Thanavi refers to AhdIth [Abu Da‘ﬁd,Bl

Tirmidhi?2 Bukhér'i,55 and Muslim54] on tashabbuh in

dress.

3, ShafI‘* refers to Radd al-Mubhtar on this

pOint .

k) Sports

1. Shafi® refers to Radd al-Mubtar on the

impermissibility of sports, the purpose of which is
talahhl (amusement).

2. ‘AzIzur Rahman quotes a hadith on "lahy"

and refers to Al-Durr al-Mukht3r on the prohibitioh

of these games

1) The Cinema

1. ShafI® refers to Al-Durr al-Mukhtar on the

impermissibility of lahw, music, dance, the mingling of
members of both sexes together. He also refers to

ahadith via the same book.
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B) The Pattern of References

To recapitulate theanalysis of the pattern of
references in the foregoing pages, we present it here

in condensed tables:

i) the reference pattern in general%

FR IF AF IM Total

1. Numbers of fatawé

based on sources 1 4 7 14 26

2. Number of the fatawa
which mention figh
authorities but do not

give the detail of the

source 1 - 1 - 2
3. Number of fatawa
which mention no
authority or source 12 10 4 3 29
Total 14 14 12 17 57

#1L.FR = Fatawd RashIdIyabh; IF = Imdadul Fatawd;AF =‘Aziz

ul-Fatawd; IM = Imdadul Muftin
2. The table shows that the answers which are not based

on any source outnumber those which are based on sources.
3. The table also shows a gradual increase in references
to sources.



72

ii) The Sources Mentioned in the Fatéwé%

l. Basic sources: Number of
fatawa using
the séurce

a) The Qur’an 5
b) ALEdIth

six main collections [gikah] 5
other than Sihah 16

2. General sources

a) Literature written in the loth century 1
b) n n n n lLI-th " 2
C) 1 . on 1" n 18th n 1

3. Hanafl Figh Literature

a) Literature written before the 1llth century

b) " " Quring " 12th " 3
¢) " " " "o 13gh -
a) g 1 " "o l4th o -
&) n : " "o 15gh 2
£) " u " no1eth 2
&) " n d " 17th " 14
h) " " " "o 18th -
i) " " " " 19th " 5

# The details of the.Hanafi‘figh literature are given
in the following pages, while the details of other
sources are supplied in the appropriate footnotes.
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C) The Sources

Following six Hanafl figh books are cited in

the fatawéd literature:

1. Al-Durr al-Mukhtar, cited 13 times, was

written in 1660 by ‘413’ al-DIn Muhammad b. ‘Al al-
HagkafI (d. 1677), the Muftl of Damascus. This book is

an abridgement of the author's own work, Khaza'in al-

Asrar wa Bada’i' al-Akfar, which was a commentary on

Shams al-Din al-Timartashi's (d. 1595) Tanwir al-

Abgar wa Jami‘al-Bihar (written in 1586). Al-Durr al-

Mukhtar is aiso significant because it was updated
by the author with the latest fatawd of the Hanafl

jurists.

2. Al-Radd al-lubtar, cited 5 times, is a

commentary on Al-Durr al-Mukhtar. The author of Al-

Radd al-Mubtar Mupammad Amin (d. 1836) is invari-

ably known as Ibn ‘EbidIn or Shami.

3. Al-Hidayah, cited 3 times, written by

Burhan al-DIn ‘41T b. AbG Bakr al-MarghInani (d. 1195),

is a commentary on his other work Bidayat al-Mubtadl,

which was based on Shaybani's (d. 802) Al-J3mi‘al-

SaghIr and Abu’l Husayn Qudiiri's (d. 1036) Mukhtagar.

4. Al-Bahr al-R3a’'ig, cited twice, is a
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commentary by Zayn al-‘EbidIn b. Ibrahim b. Nujaym
al-MigrI (d. 1562) on Kanz al-Daga’ig, which was

written by Abu’l Barakat al-NasafI (d. 13%10) in the

manner of al-Hidayah.

5. Fath al-Qadir, cited twice, is a commen-

tary on al-Hidayah by Kamal al-DIin Mufammad b. ‘Abd al-

Wahid b. Humam (d. 1456).

6. Al-Shurunbalali, cited once, was a Hanafl
jurist. His full name was Hasan b. ‘Ammar b. ‘AlY al-
Shurunbalall al-Migri (d. 1659). His name is quoted
alone without any reflerence to his books. Apart from

his two independent major works, Nur al-Idah and

Maragl al-Falah, he wrote forty eight treatises.

D) Observations on the Pattern of the References

We can derive certain observations from the

data in the tables.

1. The most references are made to the figh
literature of the seventeenth century and secondly to

that of the nineteenth century.

2. The muftIs referred very little to basic

sources.

3. The fewest references were made to the
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earliest figh sources; i.e., those of the seventh tg

the eleventh centuries.,
We can, therefore, draw three conclusions:

1. The muftis of Deoband referred to late figh

literature more than to earlier figh literature.

2. The tradition of iftd’ was not directly

linked with the earlier period of HanafI figh but

through the latest sources in Islamic law.

3. The ifta’ was not an institution fossilized
in the seventh century but a living one. It survived

through the eighteenth and nineteenth centuries.



CONCLUSION

We have seen in the preceding pages that the
attitude of the ‘ulama’ of Deoband towards the inven-
tions and social practices in question confoprms to
their theoretical explanation of the concept of
bid‘ah. The issues under consideration were not dispos-
ed of on the basis of bid‘ah, and there was no mention
of bid‘ah in this connection, =-- neither in their
arguments nor in their decisions. This shows that the
muftis did not consider these inventions and practices
as Dbid‘ah.

One could suggest, however, that the muftis'
rejection of them was due basically to their viewing
them as bid‘ah, while they advanced other arguments
to justify and support their opinions. This hypothesis
is difficult to substantiate for the following
reasons.

First, we have already seen that the concept
of bid‘ah is very specific to the muftis of Deoband.
They never use this term in these fatawa, even in a

general sense. We have also seen that the domain of
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bid‘at, according to the muftIs of Deoband, is
restricted to religious matters such as ‘ibadat.
Bid‘ah is an unprecedented addition to the religion
and which is considered a part of religion (in terms
of obligation). This definition is not applicable to

the issues discussed in this paper.

Secondly, some of these inventions (e.g., the
banknote) were accepted unconditionally. Others of
them (e.g., the telegraph and the loudspeaker) were
prohibited only on certain occasions. This shows
either that the term bid‘ah was inapplicable in these
cases or that the muftis distinguished some inven-
tions from others on the basis of their understanding

of the concept of bid‘ah.

Thirdly, even if one accepts the original
suggestion, it means only that declaring something as
bid‘ah is not a sufficient and valid reason for
rejecting it -- in other words, the term bid‘ah

has no legal value in such matters.

The main reason of the muftis' non-acceptance
of the concept of bid‘ah in general terms was that
their legal tradition was not confined to a specific

period; it followed from the Hanafl school of Kufah
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and continued through to the eithteenth century. In
fact, the sources mentioned in the fatawa belong
mainly to later centuries and the later sources are

more frequently cited than the esrlier ones.

The concept of bid‘sh, in its general sense,
could logically be acceptable to those who believed
in a limited span of legal tradition, confined to
the "pre-formulatory" period of figh. These groups
(usually cslled the fundamentalists, like the Ahl al-
Fadith and the WahhabIs) relied on the concept of
bid‘ah as a legal value in rejecting any new thing
which was not found in that legal tradition. In
contradistinction to these groups the Deoband school
did not accept the term bid‘ah as such a legal value

applicable to all areas of Islamic law.

We may conclude, therefore, that in Deoband
the idea of innovation (bid‘ah) had no legal signifi-
cance in the case of inventioné and such practices as

those which we have considered.

2.

We have observed that the technical senses

of the terms taglid and ijtihad, even according to the
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muftis of Deoband, are different from the popular
understandings of these concepts. In its technical
sense, ijtihad is a process of reasoning with an
awareness of the basis of this reasoning, while taglid
is the following of injunctions without questioning
their basis. Accordingly, ijtihad can be exercised
even within the traditions of a school of figh. On
this basis we can say that the muftIs of Deoband
exercised ijtihad in the fatawd under consideration.
The evidence is found in thevpattern of references to

the sources of these fatawa.

References to the sources are made in two
ways. First, there are references to the details of
an argument. Secondly, there are references to the
grounds on which the issue was decided. The first kind
of references is immaterial for our purpose. It is
significant to note, however, that this kind of
reference gradually becomes frequent in the later
period of the fatawid literature; it is seldom found in
Gangohl's fatawd and is much more frequent in those

of Shafi‘.

The second kind of reference is more signifi-
cant for our purpose. We have seen that the grounds

for the decision on banking were sought in the Qur’an
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and Hadith; those concerning the photograph, the
phonograph, dress and sports were sought in the Hadlth;
and those concerning the telegraph, the loudspeaker,
the toothbrush, the banknote and the money order were
sought in Hanafl figh. the decisions based purely on
Henafl figh were, thus, fewer than those based on the
Qur’an and Hadith. It also reveals a trend which
transcends Hanafl figh ©books in seeking grounds for

decisions.

It should be noted, however, that the muftis
of Deoband believed that ijtihad could not be exercis-
ed in the areas of earlier interpretations of Islamic
law. They also believed that the interpretation of
the original sources (i.e., the Qur’an and Hadith)
was to be done in accordance with the interpretation

of 'ancestors' (aslaf).

As a general conclusion we can say that the

‘ulamda’ of Deoband interpreted Islamic law in
accordance with their legal tradition with the
assumption that the letter of the law was more
important than the application of general principles
such as expediency and the public good. In other words
the muftis' understanding of the Islamic law was this:
man 1s made to obéy the law; the law is not made to

Serve nalle
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for his dilapidated Indian shows. Then he would
put them on an go out.”[p. 1].

Fatawd Rashidiyah, p. 6l.
Imdadul Muftin, vol. I, p. 44.

Fatawid Rashidiyah, p. 61.

Imdadul Fatawa, vol. 4, p. 182,

Imdadul Muftin, vol. I, p. 44,
Ibid., p. 45. |

Ibid.

Ibid., p. 49.

Ibid.
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*AzIzul Fatawa, vol. 5, p. 81,

Imdédul_Muftin, vol. 6, pp. 136~1%7.

Ibid., vol. 4, pp. 145-147,

Chapter II

This stipulation is very general and can apply
to almost any action. This is why this kind of
stipulation is disregarded, even by the muftis.
For instance, ‘AzIzur Rahman was asked about
certain advertisements which usually appeared
even in religious Jjournals. These were about the
medicines for virility. The enquirer argued that,
"since these medicines are used often by those
who commit adultery, does this kind of advertise-
ment not help and encourage adultery and, there-
fore, should it not be disallowed?" The Muftl
disagreed with the enquirer and expounded a
basic formula for such cases; if there are both
[good and badl potentialities in a certain
matter, the Jjudgment cannot be given by consi-
dering only one of the sides.

‘Azlzul Fatawd, vol. 7, p. 73.

Imdadul Fatawd, vol. 4, p. 152.

If it is not sunnah, is it then bid‘ah? But there
is no mention of bid‘ah in the fatwi.

Qarl Muhammad Tayyib, the rector of Deoband,, wrote
a booklet "Al-Tashabbuh fi’l Islam," (RahImiyah,
Deoband, 1%65 A.H.) on this issue.
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It would be interesting to note how politi-
cal developments and nationalistic thinking in
India affected the arguments on the issue of
dress. In earlier stages tashabbuh seemed to
have religious bear_ings, but with the growth of
Muslim nationalism, the tashabbuh was interpreted
in nationalistic terms. The best illustration is
an article by Abul A‘l3 MawdudI, "Libas ka
mas’alah" (The problem of Dress), in Ma‘arif,
vol., 24, no: 6, (‘Agamgadh, 1929), pp. 414-428,

Fatawad Rashidiyah, p. 463.

Nevertheless a hesitation can be seen in the
usage of scientific inventions. For instance, on
the question of using astrological instruments
to determine the direction of the giblah [facing
towards the Ka‘bah], Shafi‘ says the following:

‘In a city where there already exist ancient
mosques, built by Muslims, those mosques should
be imitated. In such places to go into the details
of astrological instruments and geometrical regu-
lations is against the sunnat of the elders and
hence troublesome and improper. However in forests
and new cities where there are no ancient mosques,
it is not harmful”,.

Imdadul Muftin, vol. 7, p. 130.

Ibid., vol. 5, p. 177.
Ibid., p. 178.

Gangohl was asked whether wearing wooden sandals
was bid‘at. He said the following:[words under-
lined are mine]
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"To wear wooden sandals is not bid‘at. But
[rather] because sandals are useful and because
they are analogous to shoes and socks, they are
pernissible. In the past, however, they were pro-
hibited on the basis of their mushabihat to the
footwear of [Hindu] yogis. But now they are

common among Muslims and unbelievers and so the

resemblance is no longer prohibited."
Fatawd Rashidiyah, p. 472,

See p.7%.
AbU Muhammad Mahmud b. Apmad Badruddin al-‘Ayni
(d. 1451). The muftl does not mention the title

of the book,., Probably he means ‘Ayni's commen-
tary on SabIh Bukhari entitled ‘Umdat al-Qari.

By Abu Ja‘far Ajmad b. Muhammad b. Salzmah al-
Tehawi (d. 933).

The nuftl does not mention the name of the
author of this commentary.

TalgTIh Fuhum ahl al-Athar £fI ‘Uyun al-Tarikh

wa'l Siyar, by Jamal al-Din ‘Abdur RahIm

ibn al-Jawzi (4. 1201), edited: M. Yusuf Brelavi,
(Delhi, 1927).

A commentary on Sahih Bukharl written by Almad b.
“AlY b. Hajr al-‘Asqalani (d. 852).

Al-Bada’i‘ al-Sana-i‘ f£I Tartib al-Shara’i‘, by

Abu Bakr Mas‘Ud b. Apmad al-Kasani (d. 1191). The
book is based on his teacher, 413’uddin al-
Samarqandi's Tubfat al-Fuqaha' which, according

to Kasani, was the only systemetic book on figh -
before him.
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20.

21.

22.

25.

24,
25.
26,
27 .

28.
29.

Exegesis of the Qur’an by AbuU Bakr Akmad Db.
al-Jaggag al-Razl (4. 981).

Ruh al-Ma‘ani fI Tafsir al-Qur’an al-‘Azim
wa’'l Sab® al-Mathani, an exegesis of the Qur’an
written by Shihab al-DIn MahmudbiAbdullah al-
AlusT (d. 1854).

Al-TafsIrat al-Ahmadiyah fI Bayan al-Ayat al-
Shar‘izah, an exegesis of selected legal verses
of the Qur’an by Shaykh JIwan al-Laknawl

(d. 1717), teacher of Awrang Zeb ‘LAlamgir.

A detailed and comprehensive account of the
problem of bid‘ah, written by ShatibI (4. 1388).

By Mubhammad b. ‘Abdullah al-KhgIb al-Tibrizi
(d. 13%36). This book is an enlargement of al-
Baghawi's (d. 1117) MagabIh al-Sunnah.

Jam‘ ol-Fawd’'id min Jami’ al-Us@l wa Majma®
al-Zawa id, by Ibn al-Athir al-Jazari (d. 1210).

Tanbih al-Mughtarrin fi’l Qarn al-‘ZEshir
‘ald ma Khalafl fIhi Salafuhum by Abd al-
Wahhab al-Sha‘rany (d. 1565), a mystic and
mufaddith.

By Malik b. Ans (4. 795).

See p.74,
By Shah Waliullah (4. 1762).

Kitab al-Sunan al-Kabir, by Abu Bakr Abmad b.
al-Husayn al-Bayhaql (d. 1066).

See pe./5.
By Abu Ja‘far al-Tahawi (d. 933).
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Kanz 2l-‘Umm3l fI Sunan al-Aqwal wa’l Af‘3El, a

collection of ahadith by an Indian scholar
Al3’uddIn al-Muttaql (d. 1567).

Sunan AbI Da’ud, by Abu Da’4d b. al-Ash‘ath al-

sijistanI (4. 889).

Al-Jami‘, a collection of ahadith by Abu ‘Isa

Muhammad al-TirmidhI (4. 892). This collection is
considered one of the six reliable (sihah sittah)

collectionse.

Al-Jami‘ al-ZahTh, by AbU ‘Abdullah Mulammad b.

Isma‘Il al-Bukhari (d. 870). This collection is
considered the most reliable book, next to the
Qur’3an only.

Al-Jami‘ al-Sabhih, by Abu’l Husayn Muslim b. al-
Hajjaj al-NishapurIi (d. 875).
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